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IIEPEIMOBA

13 posmagom Pagstacskoro Coro3y BCi Iep:KaBH KOJTHMITHBOTO COIIaIiCTHYHOTO
OJIOKY TIOCTaJIU Mepe]l 3aBIaHHsIM CTBOPUTH HOBI 3aKOHOJABYi 3acaau B ramysi
IIPUBATHOTO IIpaBa. TakuM 4MHOM Iie Ha nodarky 90-X pp. MHHYJIOTO CTOJITTS
B YKpaiHi po3nodanacst podoTa Haj MiJrOTOBKOIO MPOEKTY YMHHOTO L{MBiTbHOTO
KOZIEKCY YKpaiHW, 1110 32 yacoM 30iranacs 3 mporecamMmu rapMoHi3allii puBaTHOTO
mpaBa y KpaiHax €Bponu. 3a3Ha4eHUH Mepio]] CbOTOTHI MOXKHA 3 BIIEBHEHICTIO
Ha3BaTH CIPHUATIMBUM ISl YKPATHCHKOT IOPUCTIPY/ICHIIIT, a/pKe BiH XapaKTepH3y-
BaBcsl MPUUAHSTTIM KoHcTHTyIiT Yipainu, a 3rooM — 1 KoIu(iKOBaHUX aKTiB K
y IyOJIiYHO-ITPaBOBIH, TaK 1 B IPUBATHOIPABOBIH cdepax.

XapakTepHOIO 03HAKOIO pe)OpM TOTO Hacy nepeaycim OyB MIMPOKHUH myOmid-
HUH [iaJior i3 3aiy9eHHsIM yCix 3amikaBaeHnx oci6. Takuii miaxin Boamocs pearti-
3yBaTH 3aBISKH BiIKPUTOMY OITyOJIIKYBaHHIO MaTepialliB MPOEKTIB KOMUPIKOBAHUX
aKTIB, SIKI CTOCYBAJINCSI HE JIUIIE CAMOTO TEKCTY MPOEKTY, & i OCHOBHUX 1/1eH,
MIipKyBaHb Ta 0aucHb, K1 KOJKHA KHUTA Ta [V1aBa [IPOEKTY BioOpakaa. 3a3HaucHe
BUKJIMKAJIO XKBaBY JUCKYCIIO CepeJl MPEJCTaBHUKIB BITYN3HSIHOT IUBUIICTHKH Ta
MIPAKTHUKIB, 10 3a0€3MeYmIo TOBHOLIHHE (haXoBe OOIPYHTYBaHHSI KOHKPETHOTO
(hopMyIIOBaHHS IPABOBOi HOPMH Ta ANUCKYCIH II0/I0 3aNPOIIOHOBAHMX i ayibTep-
HaTuB. besnepeuno, Takuii miaxia OyB JOCUTH CKIATHUM Ta TPHUBAIUM, OJHAK
y HIJICYMKY CYCHUIBCTBO OTPUMAIIO «eKOHOMIYHY KOHCTHTYIIi10» (SIK TOJI BIy4HO
«oxpectum» [{uBinpHUN KomeKe YKpaiHu), 110 3aKpiiiia MPoBiIHI 11ei mpupo-
HOTO NPHUBATHOTO IpaBa, IPUHIUIN BEPXOBEHCTBA MPaBa, BiJHOBJICHHS MOALTY
mpasa Ha ImyOiyHe i mpuBaTHE TomO. be3 Oyap-IKuX mepedibIIeHs Horo ciin
PO3IIAAaTH HE TUTBKU SK CTPHKHEBUH aKT IUBLIFHOTO 3aKOHOIABCTBA, aje i SK
HEOOXiTHNI YMHHUK (QYHKITIOHYBaHHS TPOMAISHCHKOTO CYCIIBCTBA 1 (hopMyBaH-
Hsl [IPaBOBOI AepKaBU.

OpHak yac He CTOITh Ha MICII SIK 1 EKOHOMIYHI BiTHOCHHH, SIKi 3 HOTO TTHHOM
OHOBIIIOIOTHCS, MOJEPHI3YIOUUCH BIAIIOBIIHO JI0 CYy4acCHHUX peajii, 3yMOBJIEHHX
IHTEerpani€ero puHKiB YKpainu Ta KpaiH — uieHiB €Bporeiicbkoro Corosy y 3B’ 3Ky
i3 HaOyTTAM YUHHOCTI YToau mpo acoriarmiro Ykpaiau ta €C. BiqnoigHo i mo-
noxkeHHs L{uBinbHOTO KOmekcy YkpaiHu moTpeOyroTh OHOBIICHHS 3 OTJISAY Ha
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[lepenmona

(opMyBaHHS Cy/I0BOT IPAKTHUKH X 3aCTOCYBaHHS, @ TAKOXK EBPONEHCHKUX TEH/ICH-
il pO3BUTKY IIPUBATHOTO ITpaBa 3a [eif mepiox. Y 3B’53Ky 3 UM 0COOJIMBOI aKTy-
aNbpHOCTI HaOyBa€e po3poOKa TCOPETHYHHX 1 MPAKTUIHUX MTPOTMO3HIIIH 00 CTBO-
peHHS e(heKTHBHOI I OOYMOBIICHOI €BPOTEHCHKOI0 MPAKTHKOIO CHCTEMH MPaBO-
BIIHOCHH y cepi AOroBipHHX 3000B’s13aHb. Tak, OpieHTAIlls HAa €BPOICHCHKHI
BEKTOp PO3BUTKY BMMArae BiJl IPUBATHONPABOBOI HayKH ()OPMYBaHHS HOBOTO
LUBLUTICTHYHOTO MUCIICHHS, CIIPUHHSTTS KaTeropiil Ta KOHCTPYKIiH Cy4acHOro
€BPOIIEHCHKOTO PUBATHOTO TIpaBa.

VY mporieci BXopkeHHS YKpaiHu y mpaBoBwHii mpoctip €C Mae OyTH IpoBecHa
BeJIHMKa poOOTa 3 OHOBJICHHS MACHBY HOPMaTHBHO-IIPABOBHX aKTiB y cepi IIUBLITb-
HOTO 3aKOHOJIaBCTBA, & TAKOXK JIOTOBIPHOI Ta CYI0OBO{ MPAKTUKH IIIOJI0 HOTO 3aCTO-
cyBaHHs. JlociiKeHHs HOBITHIX 3MiH y MEXaHi3Mi JOTOBIPHOTO PETYIIIOBaHHS HE
JIMIIE 3 OISy Ha (DEHOMEH JI0rOBOpY, HOTo cBOOOY, JOTPUMAaHHS MPAaBOBUX 10~
3MLIH TOIIO, a ¥ 3 OISy Ha pO3yMiHHS ¢cBOOOIM ()OPMHU JTOTOBOPY, CTPYKTYPH
cTroco0iB peryaroBaHHS JTOTOBIPHHUX BiTHOCHH, HOTO CTalill € «3piIoroy» Mepeny-
MOBOIO IS IOYATKy Tpouecy pexonudikamii [{uBinsHOTO KOekcy YKpainu.

CydacHa HeBiIMOBIIHICTh OKPEMHUX ACTIEKTIB JJOTOBIPHOTO PETYIIOBAHHS MPH-
BaTHOMPABOBUX BIJIHOCHH €BPONEHCHKUM TIJIX0/1aM CBIIYHMTH PO HAraJbHY MO-
TpeOy CHCTEMHHX 3MiH 1 CTPYKTYpPHUX HOBALlill IMBIJILHOTO 3aKOHOAABCTBA, BTi-
JICHHS SIKHX MOJKJIMBE IIISIXOM HAyKOBOTO Tijxoay. Tak, TOroBipHe IpaBo repe-
OyBae B CTaHI TUHAMIYHOTO PO3BUTKY, Y 3B’SI3KY 3 UMM BiI0OYBA€THCS yCKIIaIHCHHS
i 30aradeHHs caMOro UBUTEHOTO 000poTyY. TyT MpoCTeXKyEThCS qU(EpPeHITIAIlis IK
30008B’s13aHb y chepi M aIpUEMHUIIBKOT TiSUTBHOCTI, TAK 1 3BHYAHUX 3000B’13aHb,
cepeln SIKMX BUAUISIOTHCS OTOBipHI 3000B’s13aHHS 32 y4acTIO, HAlPHUKJIAJ, CIO-
XKUBaYiB. Yce Iie CIpusie€ MEeBHOMY BiJOKPEMIICHHIO 3000B’s13aHb 3a rajy3sMu
€KOHOMIYHOT JisSUTbHOCTI (TOpriBirs, OyIiBHUIITBO, TPAHCIOPT, )KUTIIOBA cdepa,
CTpaxoBe, 0aHKiBCbKE 0OCITYTOBYBaHHS TOIIO).

PazoM i3 THM JOTOBIp SIK YHIKaJIbHE IIPABOBE SBUIIIE Y BCiX MIPABOBUX CHCTEMaX
€ OJTHUM 13 OCHOBHHUX €JIEMEHTIB MPaBOIOPSIKY, SIKHH IOPUANIHO 3a0e31medye
JIHCHICTH OOMIHHHX MPOIIECIB 3 METOIO 33J0BOJICHHSI TOTPE0 CYCITLCTBA, OKPEMUX
Horo rpomajsiH abo ix 00’enqHanb. CaMe KOHCTPYKIIisI JOTOBOPY CTajia OIHUM i3
HalBH3HAYHINIMX 37100yTKIB CBITOBOI IPaBOBOI KyJIBTypH. AJKe TOTOBIp K YHi-
BEPCANBHUN IHCTPYMEHT IPABOBOTO PETYIIOBAHHS, Pa30M i3 TPaJAUIIHHIM 3aCTO-
CyBaHHSM y cdepi MPUBATHOTO MpaBa, B Cy4aCHUX yMOBaX 3aCTOCOBYETHCS HE
TLTBKH y cepi MpUBATHOTO, a i MyOJiYHOTO IpaBa.

3aBAsIKM JIOTOBOPY 3a0€31eYyEThCs MIPABOBE PETrYJIIOBAHHS BiTHOCHH MaiHO-
BOTO 000POTY Ha 3acajiaX FOPUIMYHOI PIBHOCTI, BIJIBHOTO BOJICBUSBICHHS 1 Maii-
HOBOT CaMOCTIHHOCTI HOTO y4acHHUKIB. [HCTUTYT HOTOBIpHOTO MpaBa MpUBEPTAE
MMOCWJICHY yBary 3 OOKy SIK BUCHHX, TaK i MpaKkTHKiB. HaykoBy 3amikaBieHiCTh
CTOCOBHO NPOOJIEM JJOTOBIPHOTO TIpaBa BUABJISIOTH 1 CIiBpoOiTHHKH HaykoBo-m10-
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Ilepenmosa

CJIITHOTO IHCTUTYTY IPHUBATHOTO IIpaBa 1 MiANPUEMHUIITBA IMEHI aKkajeMika
@. I'. Bypuaxa HarionanbHoi akaneMii mpaBoBuX HayK YKpainu (naii — [HeTuTyT).

JlocmipkeHns mpo0IieM JI0OTOBipHOTO NpaBa € (yHJaMEHTaJIbHOI0 HAyKOBOIO
TEMaTHKOIO [HCTHTYTY, BIJIIIOBIIHO Y PENpe3eHTOBaHIM HAyKOBIi Iparll HOIIyKH
BYCHHX CIIPSIMOBAHI Ha OHOBJICHHSI JIOTOBIPHOTO 3aKOHO/IaBCTBA YKPATHH 3 OIVISIILY
Ha aHai3 peHOMEHy JOTOBOPY SK aKTy CaMOPETy/IIOBaHHS B TaKUX cdepax NpH-
BaTHOIIPABOBHX BIJIHOCHH, SIK IE€PEAaHHs MailiHa y BIACHICTh, BUKOHAHHS POOIT,
Ha/IaHHS TIOCIIYT, 3aMIHM CTOPiH Y 3000B’s3aHHI, KOPIIOPATUBHKUX Ta CHAJKOBUX
npaBoBigHOCUHAX. Ha 1iif 0cHOBI c(hopMyITbOBAaHO HU3KY IPOIIO3UIIIH MIOIO0 YIO-
CKOHAJICHHS] YHHOTO 3aKOHO/IaBCTBA Ta MPAKTUKU HOTO 3aCTOCYBaHHSI.

[epexonana, 110 iHimiaTuBa criBpoOiTHHKIB HaykoBO-10CIiAHOTO IHCTUTYTY
IIPUBATHOTO TIpaBa i minpueMHULTBA iMeHi akaiemika @. I. bypuaka Harionans-
HOI akajeMil IpaBoOBUX HayK YKpaiHH, a Takok 0OpaHHMi HalpsiM HAyKOBHX JIUC-
KycCiH, sKi mogaHi y uid MmoHorpadii, 1a/yTh MOKIJINBICTb TaPMOHI3yBaTH 3aKOHO-
JIaBCTBO YKpaiHu 10 ctaHaapTiB €Bporneiicbkoro Coro3y Ta CIpUsATUMYTh SIKICHO-
MY OHOBJICHHIO [IUBUILHOT'O 3aKOHOJABCTBA YKpaTHH.

Bine-npesunent HanionanbHOT akaemil
MPABOBUX HAayK YKpalHH — KEPIBHUK
KuiBchKOTO perioHaibHOTO IIEHTPY,
JIOKTOP FOPUIMYHUX HAYK, Ipodecop,
akaynemik HATIpH Vkpaiun,
3aciyKeHUH Jisid HayKH %

i TexHikn YKpainu py H. C. Ky3HenoBa



PO3MIII 1

3ATAJIBHOTEOPETUYHI ITIIXOIN
IO TOTOBIPHOTO PETY/TIOBAHHS
IIPYBATHOIIPABOBIX BITHOCIUH

1.1. IluBintbHO-IpaBOBUIL JOTOBip
SK MPaBOBUIL 3aci6 caMOperyI0BaHHA

JloroBip € yHiBepcalbHUM IHCTPYMEHTOM PETYITIOBAHHS COIIAIBHUX BiJI-
HOCHH Ha OCHOBI PIBHOCTI CTOpiH, SIKMI 32 YMOBH HaJI€KHOTO ODOPMIICHHS Ta
BpaxyBaHHs IHTEPECiB KOKHOTO 13 YUaCHHKIB TAKMX BIIHOCHH 31aTeH 3a0e3-
MEYNTH OTPHUMAHHSI B3aEMHOI BUTOMIU BiJ] BUKOHAHHS 1OTO YMOB KOHTpareHTa-
M. [Ipu pOMy Taka MOMKITMBICTB ICHYE SIK JUTsl PIBHOIPaBHHX, TaK i B3aEMHO
MiNOpsIKOBaHKUX Cy0’€KTiB. MalyTh, 1ie 1 00yMOBIIIOE Te, 10 KOHCTPYKIIis
JIOTOBOPY BUKOPHUCTOBYETHCSI HE TUIBKU [MBUILHUM, alie 1 OaratbMa iHIIUMHA
rajgy3siMU TIpaBa: MiKHAPOJHUM, KOHCTUTYLIIHUM, aJMiHICTPaTHBHHUM, TPY-
JIOBHM, 3eMENIbHIM, EKOJIOTTYHUM, TOCTIONAPCHKUM, CIMEHHIM.

TpuBanuii yac Teopis JOroBopy po3po0isiiacs BACHUMH-IIUBLIICTAMH,
110 MPU3BEJIO JI0 TOSBU YUCICHHUX KOHIICTIIIIH, )KUTTE3AATHICTD SIKUX Oyi1a
MiATBepAKeHa MPAKTHKOI0. bararo Mux TeOpeTHYHUX HAIMpalloBaHb 3a-
MO3UYYBAIHCS AJISl PO3BUTKY KOHLCIIIIT JOTOBOPY B 1HIIUX Tally3sX Ipa-
Ba a00 X MOBHICTIO TIEPEHOCHIINCS Ta 3aCTOCOBYBaiHcs O0e3 3MiH. Taxk,
y HayKOBIill JIiTEpaTypi CIpaBeAJIMBO HATOJOUIYETHCS HA TOMY, IO KaTe-
ropist «JOTOBip» y CiMEHHOMY MpaBi JAeTaqbHO HEe po3po0iIcHa 1 3am03u-
YY€THCS 3 UMBIILHOTO MpaBa, SKIO MOJI0KEHHS OKPEMOT0 IOTOBOPY MiK
y4acHUKaMH CIMEHHUX PaBOBIAHOCHH HE Cylepeyarh 3acajiaM CiMeiHO-
ro (MBIJILHOTO) 3aKOHO/IABCTBA' .

BopHouac Takuii miaxiJ CoCTepiraeThCs HE y BCIX Tajy3siX IpaBa, Jie
HaIpalbOBYIOThCS BJIACHI KOHIICTIIIiT TOTOBIpHOT Teopii. Hampukian, B aj-

! Miuypin €. O. LluBinicTuka B cydacHiit iopucnpyaenuii. Bicnux Hayionanshoi axa-
Odemii npasosux nayx Ykpainu : 30. Hayk. nip. / penxoit.: O. B. [lerpumimn ta iH. Xapkis :
[IpaBo, 2017. Ne2 (89). C. 113.
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1.1. [{uBinbHO-IPaBOBHUIT JOTOBIP SIK IPABOBHH 3aci0 caMOperymoBaHHsI

MiHICTpaTUBHOMY NPaBi BUKOPHCTOBYETHCS KATErOpisi HOPMaTHBHO-IIPABO-
BOTO JIOTOBOPY, SIKWH Mae CBO1 0COOIMBOCTI MOPIBHSHO 13 IUBUTLHO-TIPABO-
BHM JIOTOBOPOM Ta HU3KY NPUTAMaHHUX TUTBKH oMy o3HaK. T. I. Ctpubko
BHOKPEMJTIOE TaKi: 1) HOPMaTHBHICTE 3MICTY — YCTAHOBIJICHHS JIOTOBOPOM
1 3aKpITUICHHS B HHOMY HOPM IpaBa — JOTOBIPHUX HOPM; 2) OJIHIEIO 31 CTO-
PiH IOTOBOPY 3aBXKAHU € Cy0’ €KT MyOIiuHO-TIPaBOBUX BIIHOCHH, TOOTO TO,
LI0 Ma€ BJIaJIHI TIOBHOBAXXECHHS Ta € Cy0’ €KTOM IPABOTBOPUOCTI; BiH € JIXKe-
penom mpasal.

Oco06nuBicTIO OTOBOPY Y MyOMNivHii cepi € Horo 3AaTHICT BIOPSII-
KOBYBAaTH BiJIHOCHHH BCEPEIMHI CKJIAHUX CUCTEM, TOOTO TaKUX, [I€ OAHA
cUcTeMa € YYaCHUKOM JIPYToi, a TAKOXK MK PIBHONPABHUMH CHCTEMaMHU.

30BCiM iHIII 03HAKH MPUTAMaHHI IIUBIJILHO-NIPABOBOMY JIoroBOpY. Haii-
OLIbII MOBHUM 1X Mepeltik HaBoAUTH A. b. [ pHHSIK, OKpECITIOIOUHN XapakTep-
Hi O3HaKH JOTOBIPHOTO PETYIIIOBAHHS IPUBATHONPABOBUX BiIHOCHH: a) BOHO
€ BIUTMBOM HOpM TIpaBa Ha TIOBE/IiHKY Cy0’ €KTiB IOTOBIPHOTO 3000B’ I3aHHS,
Y3TOKeHHS iXHIX MOTpe0, IHTepeciB MO0 KOXKHOTO 3 HUX Ta CyCIIUITECTBA
B LIijIoMY; 0) e crenudivuHa AisUIbHICTh YYaCHUKIB MO0 BIIOPSIKYBaHHS
BiITHOCHH MK COOOIO IIJISIXOM JOTPUMAaHHS MPaBOBUX HOPM Ta iX ajamnTta-
1ii yepes NPUUHATTS iHAKWBIYaTbHUX PILICHb BiAMOBITHO 10 IUX HOPM;
B) BOHO Ma€ KOHKPETHHI, OPraHi30BaHUi XapakTep (341HCHIOETHCS IUIIXOM
BCTAHOBJICHHS TIPaB Ta IOPUINIHUX 000B’SI3KIB TSI Cy0’ €KTIB JOTOBIPHUX
3000B’s3aHB); T) Ma€ IIECPIMOBAHNAN Ta PEe3yAbTAaTUBHUN XapakTep,
METORO SIKOTO € CTUMYJIFOBaHHS e(DEeKTUBHOTO PO3IIHUPEHHS chepu CBOOOIU
JIOTOBOPY Ta CBOOO/M MiANPUEMHUIITBA .

onpapaa, CKJIaAHO MOTOIUTHCS 3 HOTO TE3010 MPO T€, 10 METOIO J10-
TOBIPHOT'O PETYIIIOBAHHS € CTUMYJIIOBaHHS PO3LINPEHHS CBOOOAN JIOTOBOPY.
[IBumre 3a Bce TYT IOIIIBHO Ka3aTH MPO JAOCATHEHHS OallaHCY MiX 3a-
CTOCYBaHHSM IIPUHIMILY CBOOOAN JOrOBOPY Ta Horo ooMexeHHsM. B cy-
YaCHUX YMOBaxX HEOOXiTHUM € IMTiATPHMAaHHS JIep>KaBoro OalaHCy iHTepeciB
MPUBATHUX OCi0, CYCIIILCTBA B LIJIOMY Ta JEP)KaBH, SIKUH JOCATAETHCS
OOIPYHTOBAaHMM OOMEXEHHSIM MPUHIHITY CBOOOIH JOTOBODY.

! Crpubko T. I. HopmatuBHO-1IpaBOBHii JOTOBIp Ta JOTOBIPHUIT HPOLEC Y CYBEPEHHIN
Vkpaini : aBroped. quc. ... kaug. ropux. Hayk : 12.00.01. Oneca, 2016. C. 9.

> Tpunsik A. B. JIorosip y MexaHi3Mi IpaBOBOIO PETYIIOBaHHS [IPUBATHOIPABOBHX
BIZIHOCHH. JJ0208ipHe pe2ynio8anHs npueamHonpasosux 6iOHOCUH 6 YMOBAX €6poiHmezpa-
yitinux npoyecis ¢ Yxkpaini : monorpadist / 3a 3ar. pen. O. 1. Kpynuana ; Hayk. pen. A. b. I'pu-
Hska. Kuis, 2017. C. 16-17.
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Po3znin 1. 3aranbHOTEOPETHYHI MiAXOIH 10 TOTOBIPHOTO PETyITIOBAHHIL. .

Hanpuknan, B iHTepecax CyCHijIbCTBa € IPOBEACHHS IePKAaBHOT €KOHO-
MIYHO{ MOJIITHKY, CIPSIMOBAaHOI HAa 0OMeXeHHsI MoHoToTi3My. HaBiTe Anam
CMIT, IKUii BUCYHYB TE€OPiO CYTO IPUBATHONPABOBOTO PETYIIOBAHHS €KO-
HOMIYHHUX MPOLECIB, BKa3yBaB Ha HEOOXiAHICThH 3a0e3MeueHHs IePKaBOIO
KOHKYPEHTHOTO CepeloBHIIa Mk (ipMaMu, IJIsl 4OTO JAepKaBa Ma€ onep-
YKaTH TIePEeMOry HaJ MOHOIOMISIMH, OJIironofisiMu. «PeanibHuil cTaH KOHKY-
peHLii Ha pUHKY Ta BUTbHHI 00Ir TOBapiB, BUIBHUI TOCTYI A0 PUHKY CIIO-
KHBadiB Ta Cy0’€KTiB TOCIIOJAPIOBAHHS MOXKJIMBHHU JIMILIE 3aBASKH BIAJIO
PO3po0IIeHHM MeXaHi3MaM peatiallii KOHKYPEHTHOT MOTITHKU» .

[TpuHmn cBoOOAM TOTOBOPY OOMEXKYETHCS B iHTEpecax MiATpUMaHHS
000POHO3aTHOCTI KpaiHH, sl YOTO BUKOPUCTOBYETHCS JIEpKaBHE 3aMOB-
neHHs. B iHTepecax 3axucTy npaB CIIOKMBayiB 3a00pOHEHO BiIMOBISITH
B YKJIaZIeHH] myOmniuyHoro norosopy. Lleil mepenik MOkHA MPOAOBKYBATH
1 mauni, aje e Moxe OyTH TEMOIO [Tl OKPEMOTO CIIEeLiaIbHOTO JOCTiIKeH-
Hs1. OTxe, 00rpyHTOBaHE OOMEKEHHS IPUHIUITY CBOOON JOTOBOPY € TAKOXK
03HAKOI0 CY4aCHOTO LIUBIIBHO-IIPABOBOTO JOTOBODY.

Haii6inpi akTHBHO KOHCTPYKIIsI JOTOBOPY BUKOPHCTOBYETHCS caMe
JUIS1 BIOPSIIKYBaHHS IPUBAaTHOIIPABOBHX BiIHOCHH, ajie 11 HE O3HaYa€ Horo
MOXOPKEHHS! CaMe BiJl IUBLIbHO-TIPABOBOTO JIOTOBOPY, SIK IPO L€ BKA3yIOTh
okpemi BueHi. Tak, Oy;a BUCIIOBIIEHA AyMKa, 1[0 «BHX1/1» JOTOBIpHOI KOH-
CTPYKLIi 3a MeXIi UBUILHOTO MpaBsa Ta ii mepeTBOPEHHS Ha YHiBEpCaIbHUH
PETYISTOp CYCHiIBHUX BITHOCHH OOYMOBJIEHO MOCTIHHUM PO3BUTKOM Ta
YCKJIQJIHEHHSM CYCHUIBHUX BiJHOCHH, SIKi OXOIJICHO IPABOBUM BILIMBOM,
a OJIHI€I0 3 HAMTOJIOBHILIMX YMOB ii yCHIIIHOT aganTanii 10 OCHOBHUX TEH-
JEHLIH PO3BUTKY PI3HOMAHITHUX c(ep CyCIiIbHUX BiIHOCHH, IKi OXOILIe-
Hi IPaBOBUM BILJIMBOM, € TAKOX €IaCTHYHICTh, THYUKiCTh JOTOBipHOT
KOHCTPYKIIii®.

JiiicHO, TOTOBOPY SIK IPAaBOBOMY SIBUILLY IPUTaMaHHI €JIacCTHYHICTh Ta
THYYKICTb, aJKe HOro MOYKHA IIBH/IKO aJIalTyBaTH I PETYISiT Oyab-sIKHUX
coLiaJbHUX BIJHOCHH 1 B HECIPHUATIAMBUX AJISI 3ACTOCYBaHHS JJOTOBOPY
yMoBax. HaBiTh y HeZeMOKpaTUYHUX AepKaBax JIOTOBIpP CAHKIIOHYETbCS
70 BUKOPUCTaHHs. 3a paJsHChKUX YaciB MPUBATHOIPABOBHI XapakTep

! IlIBuaka T. I. CTaHOBIEHHS CYy4aCHOTO KOHKYPEHTHOTO 3aKOHO/ABCTBA: CBITOBHUIt
1 BITYM3HsIHUI 1ocBixn : MoHorpadis. Xapkis : [Ipaso, 2018. C. 68.

2 Benuka ykpaiHchka opuandna enuistonesis : y 20 T. Xapkis : [Ipaso, 2016. T. 15 :
Tocroxapewke npaso / peaxorn. : B. A. Yerumenko (romnosa) ta iH. ; Ham. akaz. npaB. Hayk
Vkpaiuu ; [H-T neprxasu i npasa im. B. M. Kopeuskoro HAH VYkpainu ; Hau. ropun. yH-T
im. SIpocmaBa Mynporo, 2019. C. 111.
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1.1. [{uBinbHO-IPaBOBHUIT JOTOBIP SIK IPABOBHH 3aci0 caMOperymoBaHHsI

MaifHOBUX BiJIHOCHH 3amepevyyBaBcsl JepKaBolo 3 i7ICOJIOTIYHMX MiACTaB,
aJie HaBiTh B YMOBaX IUTAHOBOT EKOHOMIKH JJIsl PETYJIIOBAHHS BITHOCHH MiXK
COTNTICTHYHUMU T AMPUEMCTBAMH Ta OPTaHI3aIliIMA BUKOPHUCTOBYBABCS
TOCIOaPCHKHIA IOTOBIp, X04a HOTO PETYIIOI0YUI TIOTEHIIIaN 1 OyB 3HAYHOIO
MipOI0 3HWKEHHUH, aJKe BIH PO3IVISAABCA JIMLIE SIK 3aCi0 KOHKpeTH3amii
IUTAHOBHX 3aBlaHb. BogHouac yHiBepcaabHICTh JJOTOBOPY SIK PEryssTopa
CYCIUTBHHUX BITHOCHH OOyMOBJIEHA HE YCKJIQJHEHHSIM CYCIUIBHHUX BiTHO-
CHH, a caMe YHIBepCaJIbHICTIO JOTOBOPY SIK TAaKOTO. YHIBEPCAIBHICTH J0-
TOBOPY Mae€ CBill SICKpaBHii IPOSIB Y 3AaTHOCTI JI0 PETYNIOBaHHS BiIHOCHH
TaKUM JIOTOBOPOM, IO He nepeadaueHuii 3aKOHOAaBCTBOM, ajie He CyIe-
peuuts omy. A. I. biprokoBa 3a3Ha4ae, 1110, pO3MIIAJAI0YH JOTOBIp SK CaMo-
CTilfHE JpKepesio MUBUTFHOTO TIpaBa, Tpeda MaTH Ha yBa3i He HOPMaTHBHI
JIOrOBOPH, & JIOTOBIp, HE IepeadaueHnid aKTaMH LIUBITLHOTO 3aKOHOABCTBA.
Takuii 1oroBip yKiagaeThCs BUKIIOUHO BHACTIIOK BIIACHOTO BOJICBHSIBIICH-
HS CTOPiH, @ HOTO 3MICT BU3HAYAETHCS 0€3 MOCWIAHHS Ha YUHHI HOPMH, 110
PETYIIOIOTE TIEBHI IOTOBOPH, Y TOMY YHCJIi 13 3aCTOCYBaHHSAM aHaJIOTii 3a-
KOHY. YKJIaJJeH!H TaKUM YMHOM JIOTOBIP € €JMHUM PETYISTOPOM CYCIIIBHUX
BIZIHOCHH, 1110 IOPO/DKYIOThCSI HUM'.

JloroBip 3maTHUI peryJIioBaTH HE TITHKU COITiaIbHI BITHOCHHH, ITI0 3HAa-
XOIATHCS 11032 MEKaMH [IPABOBOTIO PETYIIIOBAHHS, aJle € IIPABOBUMH, OIHAK
1 BITHOCHHH, 1110 TIEPECITIYIOTHCS JEPKaBOIO K KPUMiHAIbHO-KapaHi.

Y CPCP 0y110 BcTaHOBJIEHO KPUMiHAIBHY BiJNIOBIIaIbHICTh 32 KYyTIiB-
JIFO-TIPOJIaXK BAJIFOTH, @ B CYYaCHUX YMOBAX KPUMIHAJIBHO KapaHUMH Y HAIITii
He3aJIeKHIN JIep)KaBi € He3aKOHHUN 000pOT HAPKOTHYHHX 3ac00iB, 30poi,
HaJIaHH$ CEeKCyaIbHHUX MOCIYT, HE3aKOHHE BHI00yBaHHS KOPHUCHHUX KOTIAJINH
TOI0. 3arajbHOBIIOMO, 10 Y BKa3aHUX c(hepax BigOyBaJIMCs Ta Big0yBa-
FOTHCSI He3aKOHHI OTIeparlii i iX ONmoCepenKyBaHHS Ta BPETYIIOBAHHS B3a-
€MHHUX BIJHOCHH MDK YYaCHUKaMM TaKHMX HECAHKLIOHOBAHUX AEP’KaBOIO
000PYIOK PEryloeThCs 3a JonoMororo norosopy. Lllonpasna, Takuit go-
TOBIp CKJIaJHO BU3HATH mpaBoBuM. LlIBuaIIe 11e 37104MHHA JOMOBIICHICTS,
ane, K 1 y IpaBOBOMY JIOTOBOPI, HOTO KOHTPAreHTH JIOCATA0Th 3TOAH 3a
TAaKUMH ICTOTHIMH YMOBaMH, SIK TIPEJIMET, IiHa Ta CTPOK MEPEBAKHO B YCHIN
(hopmMi, BUKOHYIOTh IPUHHATI Ha ceOe He3aKOHHI 3000B’sI3aHHS Ta KPUMi-
HaJIBHUMH crioco0amu 3a0e3nedyIoTh iX BuKoHaHHs. [Ipeamerom 3mounH-

! Biprokoa A. . OcoGarBOCTI 0rOBOPY SIK JUKEpeIIa [UBLIBHOTO NpaBa Ykpainu. Hayk.
sicn. Miocnap. eymanim. yn-my. Cepia «FOpucnpyoenyia». 2018. Ne33. C. 90.
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Po3znin 1. 3aranbHOTEOPETHYHI MiAXOIH 10 TOTOBIPHOTO PETyITIOBAHHIL. .

HUX JIOMOBJICHOCTEH CTaIOTh Jii 00 NEepexo/ly MpaBa BIACHOCTI Ha pedi
oOMeskeHi a00 3a00pOHEHI /10 UBIIBLHOTO 00Iry Ta Ha rpori. Ko x 3a-
KOHOJIaBeI[b JI03BOJIUTH 00Ir TAKUX Pedeid, TO TaKi BiIHOCUHH OYIyTh OIO-
CepeaKoBaHi MUBITEHO-TIPABOBUM JOTOBOpOM. Hampukimanm, meramizartis
HapKOTHYHHUX 3aCO0IB MPHU3BEEC /10 OMOCEPEAKYBAaHHS BIAHOCHH 3 iX MPO-
JIaKy caMe IMBLIBHO-TIPABOBUM JOTOBOPOM. TakMM YHMHOM, JIOTOBIp Ma€e
MOTEHITia JI0 COLIaJIbHOI PEeryJisiiii HaBiTh HE3aKOHHUX BIJIHOCHH, IO HE
JIMBHO, aJKe ICTOPUYHO BiH BHHHUK JIO TOSIBU JIEpXKaBH Ta mpasa. Teopis
CYCIIJIFHOTO JIOTOBOPY, SIKOI0 OOIPYHTOBYETHCS TOSIBA JCPIKABH, TAKOK
CBITYUTH TIPO CAMOCTIHHICTE KaTeTopii «I0TOBip».

JloroBip € yHiBepCaIbHOI KOHCTPYKIIIERO, 3IaTHOO J10 3a0e3NeueHHs
CaMOpETYIIOBaHHS CYCIUIBHUX BiTHOCHH OyIb-sIKO1 CKJIagHOCTi. Bapro
norogutucs 3 O. A. benstHeBUY, 110 JOTOBIp € HE JIUIIIe aKTOM IIpaBopea-
Jizarii, ane ¥ yHiBepcaJbHUM 3acO00M CaMOpEryJIAllii CyCIIbHUX BiHO-
CHH, y YoMy 1 rmojisirae (P€HOMEH HOro CoIiabHOT CyTHOCTI .

Jtst Toro o0 AOTOBip OTpHUMAaB IOPUANYHY CIUTY BiH Ma€ BiITOBIIATH
KpUTEPisSM, BCTAHOBJICHUM 3aKOHOJIABIIEM, a OTXE, I CaMOPEery/IFOBaHHS
JOroBOpYy Mae neBHi ooMexkeHHs. O. M. [OHYapeHKO HAroJIoNuIye, 110 «ca-
MOPETYIIIOBAaHHS TOCIIOAaPCHKOTO JIOTOBOPY 0OMEKYETHCS iIMITEPAaTUBHUMH
HOpMaMH, BU3HAYCHHMH y 3aKOHOJaBCTBi. OOMEeXyBaIbHIUMH 3acajlaMu
CaMOpETyTIOBaHHS TOCIOIAPCHKOTO JIOTOBOPY € TOTPUMAHHS MPUHIIHITY
JIOOPOCOBICHOCTI 1 YECHOI AITOBOI MPAKTUKH. 3BHUAWHO, IEBHUMH 00OMe-
KEHHSIMH CaMOPETYIIOBaHHA TOCIIOaPCHKOTO JA0TOBOpY €: 1) ocoOnuBuii
cy0’eKTHHI CKJam; 2) AOMYCTUMICTh BIACTYIy BiJl IPUHIUIY PiBHOCTI
CTOpPiH (OKpeMi BUJU JOTOBOPIB: JIepKaBHI KOHTPAKTHU, IOTOBOPU TPHUE]T-
HaHH#); 3) MOXKITUBICTH 0OMEKEHHS IOTOBIpHOT CBOOO/TN 3 METOIO 3aXHUCTY
IMyOMYHUX IHTEpEeCiB; 4) Aiama3oH crienu(igHuX BUMOT 3aKOHOIaBCTBA, K1
CTOCYIOTHCS TOTO YH iHIIIOTO PI3HOBH/IY TOCIIOAAPCHKOTO JTOTOBOPY TOIION?.
[Tizxim, 3amTpOITOHOBAHMI HEIO TSI TOCTIONAPCHKOTO TOTOBOPY, MOYKHA E€KC-
TPAIoIIOBaTH 1 Ha IMBIIBHO-TIPABOBHIA JIOTOBIP.

BojHouac npu BcTaHOBIICHHI OOMEXEHHSI JOTOBIPHOTO CaMOPETYITHO-
BaHHS 3aKOHOJABUMM OpraHaM HEOOXiTHO 3aCTOCOBYBATH CKOHOMIUHUI

! BensineBuu O. A. Teopernuni npoGiiemMu rocrogapchKoro JJOroBipHOIo Mpasa : aBTo-
ped. muc. ... n-pa ropun. Hayk : 12.00.04. Kuis, 2006. C. 31.

2 Tonyapenko O. M. CamoperyioBaHHs TOCIOAAPCHKOT isIIbHOCTI: MUTaHHsI Teopii Ta
npakTuky : MoHorpadis. Kuis : H/[I npusar. npasa i nignpuemunnrsa im. akaa. ©. I Byp-
yaka HATIpH Vkpainn, 2019. C. 148.
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1.1. [{uBinbHO-IPaBOBHUIT JOTOBIP SIK IPABOBHH 3aci0 caMOperymoBaHHsI

miaxia. Ha icHyBaHHI €eKOHOMIYHOTO MiJXOAY y MpaBi pO3BUHYTHX KpaiH
narosonrye €. J[. CrpensioBa. Ha mymky aBropa, e miaxia icHye K «pyX,
MpaBoO Ta EKOHOMiKa» a0o0 aHalli3 MPaBOBUX (DEHOMEHIB 3 MO3HIIii EKOHO-
MIYHOTO IMiJIXO/y, Ta € HAHOUIBII BILTMBOBOIO MAPAJIUIMOI0 Y CY4aCHOMY
MPaBO3HABCTBI'.

Le#i migxin 6a3yeThcs Ha 3acajilax MIKPOSKOHOMIUHOT TeOpii «partio-
HaJILHOTO BHOOPY» 1 MOJIATAE, 30KpEeMa, ¥ TOMY, IO CYy0’€EKTH COIIaIbHUX
BiTHOCHH 3aCTOCOBYIOTh JI0 BIOPSIAKYBaHHS CBOiX BIJHOCHH Ti MPaBOBi
THCTPYMEHTH, SIKi 3a0€31eUyI0Th HAWOUTbII epekTuBHUI pe3ynbrar. [Ipore
BHUTpATH Ha HOTO pearizallito TaKoK MOBUHHI OyTH HE O0TsHKIMBUMU. Bin-
OyBa€eThCs MPOLIEC OLIIHKK TAKUX KPUTEPIiB Y X CyKynmHOCTI. SIKIIo TpaHc-
aKIIiiHI BUTPATH BiJl 3aCTOCYBAHHS IIEBHHUX ITPABOBHUX IHCTPYMEHTIB OYIyTh
HU3BKHMH, TO 1 BUOip Oyne 3po0iieHO Ha KOPHUCTh caMe TaKUX MPaBOBHX
3aco0iB. Lle cTocyernes 1 BUOOpy morosipHoi Gopmu. Tomy nepxapa mae
BCTAHOBIIIOBAaTH TaKi «IIpaBmIa Ipi», sIKi 3a0e31edars JOTPUMaHHS [PaBo-
BOTO TIOPSIZIKY, a/IKE y BUNAJKy HU3bKUX TPAHCAKLIWHUX BUTpAT Bij 3a-
CTOCYBaHHS HEMPABOBHX 3acO0IB Ta 3aHAJTO BUCOKUX TPAHCAKIIHHUX
BUTpAT BiJ] MPaBOBUX 3ac00iB BUOip Oyre 3po0iieHO caMe Ha KOPUCTh Mep-
mmx. [To cyTi, CTBOpEHHS CIIPUATIMBUX 3aKOHONABYMX YMOB ISl MalfHO-
BOro 00iry € (opMoI0 HenpsAMOi Aep>KaBHOI MIATPUMKH CyO’€KTIB TaKHX
BIJIHOCHH, 1110 B YMOBax Je(IIUTY JePKABHUX KOIITIB € OUIBII AOIITBHUM
HDK Taki opMu, sIK MIEroBe OMoJaTKyBaHHs, CyOBEeHIIi, T0Talii TOIIO.
Hanexxne 3akoHOAaBue peryiroBaHHs LI0J0 AOTOBOPY, 0OMEKEHb HOTO
CaMOPETYJIAIT 3HIKY€E TPAHCAKITIHHI BUTPATH YYACHUKIB TOTOBIPHUX BifI-
HOCHH, a OTXe€, 1 37]aTHe 3a0e3MeUNTH 3aCTOCYBaHHS €KOHOMIYHOTO Tij-
XOITy.

ToOTo noroBipHE caMOperyItoBaHHS BiZ0yBa€ThCS Y MEKaX, BCTAHOB-
NeHuX JiepkaBoro. Tak, nep:kaBa BCTAaHOBIIOE MpaBuia moao Gopmu ta
3MICTY JOTOBOPY, JOTPUMAHHS SKHUX 3a0€31eUy€e BHHUKHEHHS JOTOBIPHHUX
3000B’A3aHb: HEOOXIAHICTb AOCSTHEHHS 3rOH 32 BCIMa iCTOTHUMH yMOBa-
MU JIOTOBOPY Y HAJNEXKHIH Qopmi.

Ha nymxky B. I1. Macnosa ta O. A. [lymikina, icTOTHI yMOBH BU3HA4al0Th
000B’s13k0BH#t 3MicT noroBopy? B. I'. Onroxa, 10CIiKY0UH iCTOTHI YMOBH

! Crpenprosa €. J1. Yaidikariss Mi>KHApOIHOTO TpaBa Ta ii BIUIMB Ha HAIIOHAIbHE 3a-
KOHOZaBCTBO : MoHOrpadis. Oxeca : Bua. aim «I'enbetukay. 2019. C. 39.

2 Coserckoe rpaxkaanckoe npaso : B 2 4. Y. 1 / mox o6ur. pex. B. . Maciosa
n A. A. [lymkuna. Kues : Buma mxoma, 1983. C. 407.
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Po3znin 1. 3aranbHOTEOPETHYHI MiAXOIH 10 TOTOBIPHOTO PETyITIOBAHHIL. .

JIOTOBOPY, BCTAHOBHUB, IIO iX CYTHICTb MOJISATA€ B TAKOMY: 1) BOHH MalOTh
Y3rO[DKYBATHUCS CTOPOHAMHU; 2) PEe3yINIbTaT TAKOro Y3rO[DKEHHS Ma€ 3HANTH
CBOE€ B1JIOOpakeHHS y JIOTOBOPI, TOOTO BCi TOTOJKEHI YMOBH BHOCSITH JIO
JIOTOBOPY; 3) iHIII YMOBHU CTOPOHH MOXYTh HE BH3HA4YaTH y JIOTOBOPI;
4) six1io Oyab-sIKa iICTOTHAa YMOBa HE BKIIIOYaTUMETHCS JI0 IOTOBOPY, HACTA€E
MPaBOBUI HACHIZOK Y BUIVISZI BU3HAHHS JOTOBOPY HEYKIJIAJACHUM .

Bapro 3a3HaunTH, 110 CymOBa MpakTHKa OCTAHHIX POKIB i€ MUISIXOM
3anepeueHHs MOKIMBOCTI Y CyI0BOMY TOPSIIKY BU3HABATH LIUBIJIBHO-IPaA-
BOBHI TOTOBip a00 rOCTIOAPCHKUM JTOTOBip, HABITH SKIO Y HHOMY HE
BCTaHOBJICHA ICTOTHA YMOBA, HEYKJIaieHuM. [1izicTaBa Jijist TAKOTO MiAX0ILy —
BIJICYTHICTh Y 3aKOHI TaKOTO CIIOCOOY 3aXHUCTY, SIK BA3HAHHS JIOTOBOPY HE-
YKIQJIeHUM, a BiAmoBigHo A0 cT. 16 [IK Ykpainu 3axucT NUBUIBHHX TIpaB
Ta IHTEPECIB CYAOM 3IIHICHIOETHCSI TAMHU CIIOCO0aMH, 10 BCTAHOBJICHI y Il
HOpMi 200 K THIITMM CIIOCOOOM, ITI0 BCTAHOBJICHHH TOTOBOPOM 200 3aKOHOM
YU CyJIOM y BH3HaueHUX 3akoHoM Bunaakax. Ctarrero 20 I'K Ykpainu, sixa
MICTHUTb MEPETTiK CIIOCO0IB 3aXUCTY MPaB Ta 3aKOHHUX iHTEpECiB Cy0 €KTIB
TOCIIOJIAPIOBAHHS Ta CIIOKMBAYiB, TAKOXK HE BU3HAYEHO TAKOTO CIIOCOOY
3aXHCTy. BiiCyTHICTB iCTOTHOT YMOBH y IOTOBOPI Ma€ BPaxoBYBaTUCSI JIUILIE
TIPU IPUHHSTTI PIIEHHS Ta BiIOOpaXKaTHCS y MOTUBYBAIbHIN YacTHHI pi-
LICHHSI.

I3 IpUHHATTAM HOBUX IPOLIECYATILHUX KOJEKCIB MOXKIIMBHUM € MEperysi
BKa3aHOI0 CYUIIBCHKOTO Mmiixoay. BignosiaHo 10 4. 2 ct. 5 LIIIK Vkpainu
y BUIAJKY, SIKIIO 3aKOH a00 I0TOBip HE BU3HAYAIOTh €(DEKTUBHOTO CIIOCO0Y
3aXMCTy MOPYLICHOTO, HEBU3HAHOTO 200 OCIIOPEHOro IpaBa, cCBOOOAN YU
iHTEepecy 0colwu, sika 3BepHYJacs 10 Cyay, CyA BIIMOBITHO A0 BUKIAJCHOT
B TI030Bi BUMOTH TaKOi 0COOHM MOK€ BH3HAYUTH Y CBOEMY PIllIEHH] TaKUA
croci0 3axucTy, SIKMi He CynepeuuTh 3akoHy. Ha mpaxTuili He 3aBxau 3a-
iHTEepecoBaHil CTOPOHI JOCTaTHBO OTPUMATH CYJOBY OLIHKY LIO/0 yKJIa-
JIEHOCTI TOTOBOPY Y MOTUBYBaJIbHIN YacTHHI. Takuii MOXKIUBHUH cTIOCIO
3aXHCTY, SIK BU3HAHHS JOTOBOPY HEYKJIQJAEHUM, HE CYNEePEUNTh 3aKOHOAAB-
CTBY YKpaiHH, a OTXKe, Cy/IOBa IIPAKTHKA OCTaHHIX POKiB y IbOMY IMATaHHI
MOKe OyTH TeperIsIHyTa.

[Ipakrtuka, cpopmosana Benukoro Ilanaroro y cdepi 3axucty nopyuie-
HUX [IUBIJIBHUX NIPaB, JIA€ MMiICTABU JIJIsl TO3UTUBHOTO OYiKYBaHHS MOXIIH-
BOCTI Tepersiny paHinre copMoBaHOi cynoBoi npakTuku. Benmkoto [1a-

! Osmroxa B. T IcTOTHI yMOBH IMBLILHO-IIPABOBOIO JA0TOBOPY. Bick. Buwy. apbimpadic.
cyoy Vrpainu. 2000. Ne3. C. 230.
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1.1. [{uBinbHO-IPaBOBHUIT JOTOBIP SIK IPABOBHH 3aci0 caMOperymoBaHHsI

naroto BepxoBnoro Cyny y [Tocranosi Bix 27 nucronazna 2018 p. y cnpasi
Ne905/2260/17, npoBapkennst Ne 12-173rc18 momo 3axucty mpasa chop-
MYJbOBaHe Take MojokeHHs: «Croci0 3axucTy Moke OyTH BU3HAYCHHH SIK
KOHLEHTPOBAaHUW BHpPa3 3MICTy (CyTi) MipH A€p>KaBHOTO TPUMYCY, 3a J10-
MIOMOTOIO SIKOTO BiZIOyBa€ThCs AOCSATHEHHS OaKaHOTO AJIs1 0COOHU, MPABO YU
iHTepec AKoi MOpYLICHI, MPaBoBOTo pe3yasraTy. Crocid 3aXuCTy BTIIIOE
Oe3mocepenHIO METy, IKOi ITparHe JOCATHYTH Cy0’ €KT 3aXUCTy (I103HMBad),
BBa)KalOUH, 10 TAKUM YMHOM Oye MPHUIUHEHE MOPYLIeHHS (YU OCIOpIO-
BaHHsI) HOTO MpaB, BiH KOMIIEHCY€ BUTPATH, L0 BUHUKIIM y 3B’SI3Ky 3 TO-
PYLIEHHSM #oro mpas, abo B iHIIMIA clOCi0 HiBENIOE HETaTUBHI HACIIIKK
MOPYILICHHS HOTO mpaBy'.

I3 1bOTO BU3HAYEHHS BUCOKOI CYJIOBOT IHCTAHI[i1 BUXOIUTH, [0 paHille
BUpPOOJICHA MO3MLIS CYIOBUX OPraHiB y MUTAaHHI BU3HAHHS JIOTOBOPY He-
YKJIaJeHUM Y 3B’SI3Ky 3 BIACYTHICTIO Y HbOMY 1CTOTHOI YMOBH Ma€ OyTH
NepenisiHyTa, ajke 0OpaHuii MO3UBavYeM CIOCIO 3aXUCTy MOBHUHEH 3a0e3-
nevyBaTH e()eKTUBHUI 3aXHCT Y AOIMYCTUMHUX 3aKOHOAABCTBOM MEXKax.

BonHouac, ypaxoByro4s JIUILE MOXKJIMBY EPCIIEKTUBHICT 3MIHH CY10-
BOT MPaKTUKU Y MUTAHHAX BH3HAHHS JOTOBOPY HEYKJIaJEHUM Ta peaii
ChOTOJICHHSI, 3amponoHoBannii panime B. I. Omoxoro eneMeHT cyTHOCTI
ICTOTHUX YMOB IMBLJILHO-IIPABOBOTO JOTOBOPY y BUIVISAII ITPABOBOIO Ha-
CIIIIKY — BU3HAHHS JOTOBOPY HEYKIAJACHUM MiAJATra€ yTOYHEHHIO: SIKILO
OyIb-siKa ICTOTHA YMOBA HE BKJIFOUaTHMETHCS 10 IOTOBOPY, HACTA€E TPABOBUIA
HACJiIOK Y BUIVISAL BiACYTHOCTI TAKOTO MIPABOBOTO HACHTIKY, SIK YKJIaJCH-
HSl IOTOBOPY.

L. 1. 3a3ynsk BBaxkae, 110 BCTAHOBIICHHSI ICTOTHUX YMOB JIOTOBOPY 3a-
KOHOM CITPSIMOBAHE IepeayciM Ha 30epeKeHHs MPaBOBOi MPUPOAM TOTO YU
1HIIOTO JIOTOBOPY, Ha 30€peKeHHS] HOPMaJIbHOTO LHUBIIBHOTO 00OPOTY.
3 10ro MO3HLIE0 MOYKHA MTOTOIUTHCS JIUIIE YACTKOBO 3 TAKUX MIPKyBaHb.
JilicHO, icTOTHI yMOBH 371€011b1I0TO BiTOOPaKatoTh CyTHICT IIEBHOTO BUIY
JIOTOBOPY, ajie 11 BiOyBa€eThCs Y BUMAAKY, KOJH iX MEpeNiK € HeoOXiTHUM
JUIsl BAHUKHEHHSI caMe [IbOro BUIY AoroBopy. Hanpuknan, y 3akoni Ykpa-
ian «IIpo Typu3m» KOO iCTOTHHX YMOB XO4a JOBOJIi IIMPOKH, ae mo-
BHICTIO € HEOOXIIHUM 1 JIOCTaTHIM JUISl HAJIG)KHOTO BIIOPSIKYBaHHS Bij-
HOCHUH cTOpiH. 3akoH Ykpainu «llpo ¢inaHcoBuit mi3uHr» nependadae

! CnpaBa Ne905/2260/17, npoBamxennst Ne 12-173rc18. URL: https://protocol.ua/ua/
postanova _vp_vs vid 27 11 2018 roku u spravi_905 2260 17 (nara 3BepHCHHS:
18.08.2020).
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Po3znin 1. 3aranbHOTEOPETHYHI MiAXOIH 10 TOTOBIPHOTO PETyITIOBAHHIL. .

00MEKeHe KOJIO ICTOTHUX YMOB 1 TaKi YMOBH, SIK MIPEAMET Ji3UHTY, CTPOK
J3UHTY Ta pO3MIp JI3MHIOBHX IUIATEXKIB € AIMCHO HEOOXiAHUMH Ta BilO-
OpakaloTh CyTHICTB LILOTO BULY JOTOBODY, aJie y Til Jke caMiil HOpMi IbO-
ro 3akoHy — 4. 2 CT. 6 HasBHOIO € TaKa yMOBA, SIK 1HII YMOBH, IIOAO SIKMX
3a 3asBOI0 X04a O OnHi€T 13 cTOpiH Mae OyTH NOCSATHYTO 3ronu. Yu Bimgo-
Opaskae Taka yMOBa CyTHICTb JOTOBOPY (hiHAHCOBOTO Ji3HHTY? 3BICHO 11O
Hi, aJKe Taka yMOBa MO)Ke OyTH BCTaHOBIIEHA JUIS Oyb-SIKOTO LUBLILHO-
MIPaBOBOTO IOTOBOPY. B oKpeMux BuMaakax 3aKOHOIABIIEM OKPECTIOIOTHCS
SIK iICTOTHI YMOBH JJIsl IEBHUX BHJIB JOTOBOPIB TaKi YMOBH, III0 MOXKYTb
OKPECIIOBATHCS 1151 Oyb-SIKUX BUJIIB IOTOBOPY, BiAMNOBIaNbHICTh CTOPIH,
mpaBa Ta 000B’sI3KM CTOPiH TOIO abo X B3arasi Taki, IO HE € JIUIIe HE0O-
X1THUMH PEKBI3UTaMU JOTOBOPY — HaliMEHYBaHHsI IOTOBOPY, HallMEHYBaH-
HS CTOpiH. Y TaKOMy BHIAAKy HEMOXIIMBO BKa3yBaTH Ha Te, 10 TaKi yMO-
BU € IHCTUTYLIIHIMH O3HAKaMH TIEBHOTO BHY AOTOBOPY. Takok HaIMipHUI
MepeiK ICTOTHUX YMOB, BCTAHOBJICHUI 3aKOHOAABLIEM ISl TIEBHUX BHIIB
JOTOBOPY, MiJABUIIY€E PIBEHb TPAaHCAKUIHHUX BUTPAT 1 32 TAKUX YMOB HE
MOXe€ CIIyTyBaTH 3a0€3MeUeHHIO CTabiIbHOCTI HUBIILHOTO 00IrYy.

IcToTHI yMOBHU OrOBOPY MalOTh O0OB’SI3KOBO y3TOAXKYBATUCS CTOPOHA-
MH, aJKe 3aKOHO/IaBellb X0ua i BU3HAYa€ IMIEPaTUBHO KOJIO ITUTaHb, 3 SIKUX
CTOPOHU MAalOTh AIWTH 3T0/IH, aJie IX KOHKPETH3AaLilo 1 3MiCTOBHE HATIOBHEH-
HSl 3aJIMILIAE 32 CTOPOHAMH. J|OrOBipHUM caMOpETYIIIOBaHHIM 3a0e3mneuy-
€THCS TPABO KOHTPAreHTIB CAaMOCTIMHO 3A1MCHUTH MOTOAYKEHHS 1CTOTHUX
YMOB JOTOBOPY Ta 00MpaTH (GOpPMY TaKOTO MOTOKEHHS Yy MEXax, BU3HA-
YEHUX AEPKaBOIO, 110 € MPOSBOM [Iii MPUHLIUITY CBOOOIHU IOTOBOPY.

Crattero 638 LIK Ykpainu okpeciaeHo Taki iCTOTHI yMOBH LUBiJIb-
HO-TIPaBOBOI'0 JOrOBOpPY: 1) mpeaMer qoroBopy; 2) yMOBH, BU3HAUYEHI
3aKOHOM SIK iICTOTHI; 3) YMOBH, HEOOXiHI JIsl JOTOBOPIB JAHOTO BHJY;
4) yMOBH, LIOAO SIKMX 32 3asBOI0 Xoua O oaHiel 31 cTOpiH Mae OyTH 10-
CSITHYTO 3TOAH.

Haii6inpm 4iTko BU3HAYEHO Ta JIETKOIO JIISL CIIPUHHSATTS 1CTOTHOIO
YMOBOIO € TIPEIMET JIOTOBOPY, SIKHIA € 000B’I3KOBUM SIK J151 TOIMEHOBAHHUX,
TaK 1 HeTIOIMEHOBaHUX JIOTOBOPIB, 1 € 00’ €KTHUBHUM (haKTOPOM, ITI0 JIO3BOJISIE
OKpECITIOBATH MPABOBY NPUPOAY AOCITHYTHX Mi’K CTOPOHAMH JIOMOBJIEHOC-
Teil. [l ocTaHHIX cTamicTh BinoOpaeHHs IpeaMeTa JOoroBOpY Moxke OyTr
OJHHUM 13 KpUTEPIiB s mojaibinoi Qikcalii TaKoro HEMoiMEeHOBAHOTO
JoroBopy y 3akoHi. Came mpeaMeTr JOroBopy BimoOpaskae Oe3rnocepenHio
MPaBOBY METY AOTOBOPY 1 TOMY MOKe BHUCTYIATH CUCTEMOYTBOPIOIOUNM
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1.1. [{uBinbHO-IPaBOBHUIT JOTOBIP SIK IPABOBHH 3aci0 caMOperymoBaHHsI

YHUHHUKOM NPH TOOYI0B1 CHCTEMH IOTOBOPIB. BifcyTHIiCTh mpeamera B 10-
TOBOPI MPHU3BOANUTH 0 HEMOXJIMBOCTI BU3HAYEHHS TPETIMH 0c0o0aMHu Ipo
10 K KOHKPETHO JIOMOBMJIMCSI CTOPOHH, & OTKE, 1 10 HEMOXKITUBOCTI BU3HA-
YHUTH CYTHICTB IPABOBITHOCHH Ta HaJaTH HAJISKHUIA 3aXUCT 3 OOKY JiepKa-
BU TMOTEPILUIi CTOPOHI.

Jpyra rpymna iCTOTHUX YMOB 3aKOHOAABLIEM OKPECIICHA SIK «BCTAHOBJIE-
Hi y 3aKOHi», aje MpakTHKa BITYU3HSHOTO MPABOTBOPEHHS CBITUYUTH PO
OLIBII MIMPOKE KOJIO HOPMAaTHBHO-NIPABOBUX AKTiB, IKUMH BOHH OKPECJICHI.
Hanpuknaz, icTOTHI yMOBH OTOBOPY MiJpsAY Ha KammiTanbHe OylaiBHUIITBO
Bu3HaueHi gk y 'K Vkpainu (komudikoBanuii 3akoH), Tak 1 y 3araabHUX
YMOBaX YKJIaJeHHS Ta BUKOHAHHS IOTOBOPIB MiAPSAY B KalliTallbHOMY Oy-
JBHUIITBI, 3aTBepKeHUX MocTaHoBor0 Kabinety MiHicTpiB Ykpainu Bin
1 cepmast 2005 p. Ne 668 (migzakoHHMN HOpMaTHBHO-NIpaBoBUi axT). I1lo-
npaszaa, TyT HeoOXigHO BpaxyBaru npunucH 4. let. 323 'K Vkpainwy, 3ria-
HO 3 SIKUMH JOTOBOPH MiAPSAAY Ha KamiTaibHe OyIiBHUITBO YKJIaJar0ThCs
1 BUKOHYIOTBCS Ha 3arajibHUX YMOBAaX YKIIaJaHHs Ta BUKOHAHHS JOTOBOPIB
miapsay B KamiTaidbHOMY OyniBHUUITBI, 3aTBepkeHnx Kabinetom MiHi-
CTpiB, BIIMOBIJTHO J10 3aKOHY.

Ha nmepumii morsia 3-noMiXk HOPMAaTUBHUX aKTiB JIMIIE 3aKOH MOXE
BCTaHOBJIIOBATH ICTOTHI YMOBH JOTOBOpY. [IpoTe B OKpeMux BUMaakax He
TUTBKY 3aKOH MOKE BCTAHOBIIOBATH ICTOTHI YMOBH JJOTOBOpPY. BiqnoBiiHo
1o ct. 7 I'K Ykpainu peryitoBaHHsS FOCHOAAPCHKOT TiSUTBHOCTI MOXKIINBE
HOPMaTUBHO-TIpaBoBUMH akTamu Kabinety MinicTpiB Ykpainu. Bonu
€ O1IbII OTIepaTHBHUM 3aCO00M BPETYIIOBAHHS CYCITIIBHUX BITHOCHH 1 MO-
KYTh IIBUJILIE pearyBaTH Ha 3MiHH B €KOHOMIYHOMY KUTTI. OTxe, A
rOCIOaPCHKOT0 JOrOBOpY Mae OyTH 30epekeHa MOKIIUBICT BCTAHOBJICH-
HS1 ICTOTHUX YMOB HE TiJIbKH 3aKOHAaMHU, aJie 1 i13aKOHHUMH aKTaMH, TIPHii-
HATHMU Ha piBHI Kabinety MinicTpiB Ykpainu.

SIKIIo AJs IEBHOTO BUAY LIMBUIBHO-NIPABOBOTO AOTOBOPY MeEpeEiK ic-
TOTHUX YMOB OyZe BU3HAYEHO HE y 3aKOHI, a y mocTanoBi Kabinery MiHi-
cTpiB YKpainu, cy0’€KTH MaroTh MOTOKYBaTH TaKi YMOBH Y JIOTOBOPI, aKe
¢akT ioro ykiaaeHHs MOke OyTH TOCTaBIeHHUH mif cyMHiB. BomHowac
HEOoOXiIHO BpaxoByBaTH, IO MiI3aKOHHUH HOPMAaTUBHO-TIPABOBUH aKT HE
MOBHHEH CYIIEPEYUTH 3aKOHY.

V BITUM3HSHIHM NpaKTHLI BUHUKAIOTh CUTYallii, KOJM Mi’>K HOPMaTHBHO-
MPaBOBUMH aKTaMH Pi3HOT IOPUAWYHOT CHIIM BUHUKAE KOJI3isl: OJHAKOBI
MUTaHHS PETYIIOI0THCS MO-pi3HOMY. CKIAAHICTD IIbOTO MUTAHHS TOJISTAE
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Po3znin 1. 3aranbHOTEOPETHYHI MiAXOIH 10 TOTOBIPHOTO PETyITIOBAHHIL. .

1 B TOMY, 110 B Aep)KaBi iCHY€ 3arajJbHOTaNTy3eBUI NMPUHIMI MEXaHI3My
MIPaBOBOT'O PETYIIOBAHHS, 30KpeMa, IPE3yMIILisl TPaBOMIPHOCTI TPaBOBUX
akTiB. Perymiotoua aisi mpaBoBOro axkra (TOOTO 3aCTOCYBaHHS HOTO MpH
BPETYIIOBAaHHI CYCIITbHUX MPABOBITHOCKHH) MOXKITUBA JIMIIE 328 HASBHOCTI
y IIbOTO aKTa IOPUANYHOI CUITH. ToMy B OCHOBI KOXKHOT HOPMU NpaBa JIEKHUTh
MIPE3yMIILIis, BiAMOBIIHO JI0 SKOi OY/Ib-SIKUI IPABOBHIA aKT (JJOKYMEHT, JIisl),
abo Oyab-sika HOpMa IpaBa Ma€ MO3UTUBHUH e(EeKT, MPaBHILHO BimoOpaxae
CTaH BiTHOCHH, IO PETYIIOIOTHC, 1 1a€ IM TpaBUIbHY IOPUIUYHY KBasli-
¢ikaliro Ta XapaKTepUCTHUKY.

Besnepeuno, SKII0 iCHYIOTh PO301KHOCTI MK 3aKOHOM 1 MiJ3aKOHHUM
aKToOM, HisiKo1 mpoOJIeMH He iCHY€E: TiepeBara Mae HaJgaBaTHcs 3akoHy. Ha-
npuknaj, cT. 876 LIK Ykpainu BcTaHOBITIOE 3arajabHe MPaBUIIO PO HAJIEK-
HICTh Ha MpPaBi BIACHOCTI 3aMOBHUKY 00’€KTy OyaiBHUITBA a00 iHIIMX
OyziBeIbHUX POOIT, ane MiA3aKOHHUM HOPMAaTHBHO-ITPABOBUM aKTOM BH-
3HABaBCsI BIACHUKOM TaKOro 00’€KTa MiApsIHUK. «HOTHPH pOKH iCHYBasia
CyNepeyHiCTh Pi3HOPIBHEBMX HOPMAaTUBHO-NPABOBUX aKTiB, 10 BKpail He-
0a)kaHO y MPaBOBOMY PEryJIFOBAaHHI MiPSAHUX BiTHOCHH'.

[Toctanosoro Kabinety MinictpiB Ykpainu Bix 17 uepsus 2009 p.
Ne 601 Oynu BHECEHI BiINOBIAHI 3MiHHU 0 3arajbHUX YMOB YKJIaJEHHS Ta
BUKOHAHHS JOT'OBOPIB MipsTy B KaIliTaJIbHOMY Oy/IiBHHILITBI, 3aTBEPIKEHUX
nocranoBoto Kabinety MinictpiB Ykpainu Bin 1 cepmus 2005 p. Ne 668
1 Taka HEY3TO/DKEHICTh Oylia yCyHyTa.

VY3romkeHicTh Mi’K HOpMaMH IpaBa CBIAYUTH PO FapMOHIYHICTH Me-
XaHi3My TPaBOBOTO PETYJIIOBAHHS 1 CTBOPIOE YMOBH AJIS iX MPaBUIILHOTO
3acTOCyBaHHS. 3 1HIIOrO OOKY, OpraHd MPaBOTBOPEHHS HE 3aBXKIH AiIOTh
Y3TOJKEHO Ta BCTUTAIOTh CHHXPOHHO 3MIHIOBATH ICHYIOYi Ta MpUHMAaTH
HOBI IPaBOBi aKTH. 3 LIEI0 METOIO y MEXaHi3Mi MPaBOBOTO PETYITIOBAHHS
1 ICHYIOTh IPABOB1 IPUHIIMIIH (3araJIbHOIIPABOBI Ta Tajly3eBi), sKi miassra-
I0Th 3aCTOCYBaHHIO 3aJI1 YCYHEHHsI CYNEpEYHOCTEeH Y TaKUX BHIIAJKaX.
HopmaTtuBHO-ITpaBOBi aKTH 0T 32 MIPUHIUIIOM i€papXii, a TOMy HEy3ro-
JDKEHICTh MK HUIMH YCYBA€ThHCS 3aCTOCYBAHHSIM MIPUHLUITY — HOPMH aKTa
BHUIIOT FOPUIUYHOI CHIIM YCYBalOTh BiJ] 3aCTOCYBaHHs HOPMU HUKYOI Y BH-
NaaKy HasgBHHUX CyNepedHocTeil Mik HUMH. CKIaaHile, KoJd B HOpMax
Pi3HOI IOPUAMYHOI CHIIM HEMa€ SIBHUX CYNEPEYHOCTEH, a HasBHI JUIIE
MEBHI HEY3TOJDKEHOCTI, SK, HAIPHKJIa/I, 100 BCTAHOBJICHHS KOJIA ICTOTHUX

! Tpunsik A. HopMaTHBHO-NIPABOBI 3acajii PEryIrOBaHHs MiAPSAHUX BiIHOCHH. I7i0-
npuemHuymeo, eocn-60 i npaso. 2012. Ne5. C. 96.
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1.1. [{uBinbHO-IPaBOBHUIT JOTOBIP SIK IPABOBHH 3aci0 caMOperymoBaHHsI

YMOB JJIsl TOTOBOPY MiApsiay Ha KamitanbHe OyniBHunTBO: ['K Ykpainu ta
3arajibHi YMOBH YKJIaJCHHS Ta BAKOHAHHS OTOBOPIB MiAPSILY B KamiTalb-
HOMY OyIiBHUITBI, 3aTBEpIKEHIX MocTaHoBolo Kadinety MinicTpiB Ykpa-
inm Big 1 cepmas 2005 p. Ne 668 MicTATH A€IIO Pi3HUN MEpeNiK iCTOTHUX
YMOB JIOTOBOPY Mipsily Ha KamiTausHe OyniBHUITBO. B Takomy pasi He0O-
X1JTHO BKJIFOYATH JI0 IOTOBOPY ICTOTHI YMOBH, BCTAHOBJIEHI B 000X HOpMa-
TUBHO-TIPABOBUX aKTax.

CknanHiCTh BCTAaHOBJICHHS KOJIa iICTOTHUX YMOB, BU3HAUE€HHX HOpMa-
TUBHO-IIPAaBOBUMH aKTaMH, 00yMOBIICHA 3aCTOCYBaHHSIM Pi3HOI IOPHINYHOT
TEXHIKH Y 3aKOHO/IaBUMX aKTaX. ICTOTHI YMOBH JIOTOBOpPY BH3HAYAIOTHCS
MPSMOIO BKa3iBKOIO 0e3M0CepeHbO Y Ha3Bi CTATTi 3aKOHY: «ICTOTHI YMOBH
JIOrOBOpY» abo0 K y 1l TEKCT1 «ICTOTHUMHU yMOBaMH €». [lpyruii crocid Takoi
BKa31BKM HE MICTUTb, ajie 3a3Hayae HACNiJOK HEBKIIOUEHHS MepesiueHnx
YMOB JIOTOBOPY — BU3HAHHS IOTOBOPY HEYKJIaJEHUM 33 YMOBH BiICyTHOC-
Ti Takoi ymMoBH. TpeTiit crocid € KOMOIHOBAaHUM 1 TIONATAE y MOEAHAHHI
MEepUIMX JBOX — MPSIMOTO Ta MobiuHoro crocoly. YeTBepTHii mosnsirae y 3a-
CTOCYBaHHI JIMIIE BKa3iBKU «JIOTOBIp MOBUHEH NependavyaT» 3 HaCTyITHUM
MEepeTiKoM TaKuX yMOB Ta 0e3 3acTOCyBaHHs MPSMOTo Ta MOOIYHOTO CIo-
co0y BU3Hau€HHS ICTOTHUX YMOB.

VY Bumajky, SKIIO 3aKOH NPSMO He Ha3WBA€ MEBHY YMOBY iCTOTHOIO,
OIHAK BOHA MICTHTBCSI B 3aKOHI, TaKy YMOBY CJIiJl PO3IIISLAATH SIK HEOOXiTHY
JUIsl IIbOTO BULY JOTOBOPY. BogHouac He TibKY 3aKOH, ajie i HOPMaTuBHO-
MIPaBOBHI aKT 1 HE TUIBKU MPSIMO, ajie 1 HOOIYHO He BU3HAYAE K iCTOTHY,
OZIHAK BOHA MICTHTBCSI B 3aKOHI, TaKy YMOBY CJIiJl PO3IIISLAATH SIK HEOOXiTHY
JUTSL JaHOTO BUAY AOTOBOPY. Takoyk BU3HAUSHHS KOJIa ICTOTHUX YMOB TPETBOT
IpyIH BinOyBa€eThCs 1 HA JOKTPUHAIBLHOMY PiBHI.

3HaveHHs yeTBepToi rpynu icToTHux ymoB E. B. BakynoBuu BOauae
y TOMY, ILIO «IIiJ Yac yKJIaJAEHHs JOTOBOPY CaMi CTOPOHH MOXKYTb BH3HA-
YaTH Ty YM IHIIY HOTO YMOBY SIK iCTOTHY»'. 3 HOT0 MO3HIIIE0 MOXHA TO-
TOIUTHCS JIMIIE YaCTKOBO, aJKE CTOPOHH MOXKYTh BU3HAUaTH SIK 1CTOTHI
YMOBH TiJIbKM TaKi, 110 HE HaJeXaTh A0 MEPIIUX TPbOX BHUIIB iICTOTHHX
YMOB JI0rOBOpY, okpeciieHux y cT. 638 LIK Ykpainu. OTxe, 3 IpakTUUHUX
MipKyBaHb HasiBHICTh TAKOT'O BH/Y iCTOTHOI yMOBH HE € JAOLIIBHOIO, aJKe
JUIsl BKJIFOUEHHSI y JOTOBIp HEOOX1THOIO € HAsIBHICTh BOJII 000X KOHTpareH-
TiB 1 SIKILI